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this subpart as a product, instrument,
exposure, technique, or strategy such
trading desk may use for hedging; or

(iii) Established to hedge aggregated
positions across two or more trading
desks.

(2) In connection with any purchase
or sale identified in paragraph (c)(1) of
this section, a banking entity must, at
a minimum, and contemporaneously
with the purchase or sale, document:

(i) The specific, identifiable risk(s) of
the identified positions, contracts, or
other holdings of the banking entity
that the purchase or sale is designed to
reduce;

(ii) The specific risk-mitigating
strategy that the purchase or sale is
designed to fulfill; and

(iii) The trading desk or other busi-
ness unit that is establishing and re-
sponsible for the hedge.

(3) A banking entity must create and
retain records sufficient to dem-
onstrate compliance with the require-
ments of this paragraph (c¢) for a period
that is no less than five years in a form
that allows the banking entity to
promptly produce such records to the
OCC on request, or such longer period
as required under other law or this
part.

§44.6 Other permitted proprietary
trading activities.

(a) Permitted trading in domestic gov-
ernment obligations. The prohibition
contained in §44.3(a) does not apply to
the purchase or sale by a banking enti-
ty of a financial instrument that is:

(1) An obligation of, or issued or
guaranteed by, the United States;

(2) An obligation, participation, or
other instrument of, or issued or guar-
anteed by, an agency of the United
States, the Government National Mort-
gage Association, the Federal National
Mortgage Association, the Federal
Home Loan Mortgage Corporation, a
Federal Home Loan Bank, the Federal
Agricultural Mortgage Corporation or
a Farm Credit System institution char-
tered under and subject to the provi-
sions of the Farm Credit Act of 1971 (12
U.S.C. 2001 et seq.);

(3) An obligation of any State or any
political subdivision thereof, including
any municipal security; or
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(4) An obligation of the FDIC, or any
entity formed by or on behalf of the
FDIC for purpose of facilitating the
disposal of assets acquired or held by
the FDIC in its corporate capacity or
as conservator or receiver under the
Federal Deposit Insurance Act or Title
II of the Dodd-Frank Wall Street Re-
form and Consumer Protection Act.

(b) Permitted trading in foreign govern-
ment obligations—(1) Affiliates of foreign
banking entities in the United States. The
prohibition contained in §44.3(a) does
not apply to the purchase or sale of a
financial instrument that is an obliga-
tion of, or issued or guaranteed by, a
foreign sovereign (including any multi-
national central bank of which the for-
eign sovereign is a member), or any
agency or political subdivision of such
foreign sovereign, by a banking entity,
50 long as:

(i) The banking entity is organized
under or is directly or indirectly con-
trolled by a banking entity that is or-
ganized under the laws of a foreign sov-
ereign and is not directly or indirectly
controlled by a top-tier banking entity
that is organized under the laws of the
United States;

(ii) The financial instrument is an
obligation of, or issued or guaranteed
by, the foreign sovereign under the
laws of which the foreign banking enti-
ty referred to in paragraph (b)(1)(i) of
this section is organized (including any
multinational central bank of which
the foreign sovereign is a member), or
any agency or political subdivision of
that foreign sovereign; and

(iii) The purchase or sale as principal
is not made by an insured depository
institution.

(2) Foreign affiliates of a U.S. banking
entity. The prohibition contained in
§44.3(a) does not apply to the purchase
or sale of a financial instrument that is
an obligation of, or issued or guaran-
teed by, a foreign sovereign (including
any multinational central bank of
which the foreign sovereign is a mem-
ber), or any agency or political subdivi-
sion of that foreign sovereign, by a for-
eign entity that is owned or controlled
by a banking entity organized or estab-
lished under the laws of the United
States or any State, so long as:

(i) The foreign entity is a foreign
bank, as defined in section 211.2(j) of
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the Board’s Regulation K (12 CFR
211.2(j)), or is regulated by the foreign
sovereign as a securities dealer;

(ii) The financial instrument is an
obligation of, or issued or guaranteed
by, the foreign sovereign under the
laws of which the foreign entity is or-
ganized (including any multinational
central bank of which the foreign sov-
ereign is a member), or any agency or
political subdivision of that foreign
sovereign; and

(iii) The financial instrument is
owned by the foreign entity and is not
financed by an affiliate that is located
in the United States or organized under
the laws of the United States or of any
State.

(c) Permitted trading on behalf of cus-
tomers—(1) Fiduciary transactions. The
prohibition contained in §44.3(a) does
not apply to the purchase or sale of fi-
nancial instruments by a banking enti-
ty acting as trustee or in a similar fi-
duciary capacity, so long as:

(i) The transaction is conducted for
the account of, or on behalf of, a cus-
tomer; and

(ii) The banking entity does not have
or retain beneficial ownership of the fi-
nancial instruments.

(2) Riskless principal transactions. The
prohibition contained in §44.3(a) does
not apply to the purchase or sale of fi-
nancial instruments by a banking enti-
ty acting as riskless principal in a
transaction in which the banking enti-
ty, after receiving an order to purchase
(or sell) a financial instrument from a
customer, purchases (or sells) the fi-
nancial instrument for its own account
to offset a contemporaneous sale to (or
purchase from) the customer.

(d) Permitted trading by a regulated in-
surance company. The prohibition con-
tained in §44.3(a) does not apply to the
purchase or sale of financial instru-
ments by a banking entity that is an
insurance company or an affiliate of an
insurance company if:

(1) The insurance company or its af-
filiate purchases or sells the financial
instruments solely for:

(i) The general account of the insur-
ance company; or

(i1) A separate account established by
the insurance company;

(2) The purchase or sale is conducted
in compliance with, and subject to, the
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insurance company investment laws,
regulations, and written guidance of
the State or jurisdiction in which such
insurance company is domiciled; and

(3) The appropriate Federal banking
agencies, after consultation with the
Financial Stability Oversight Council
and the relevant insurance commis-
sioners of the States and foreign juris-
dictions, as appropriate, have not
jointly determined, after notice and
comment, that a particular law, regu-
lation, or written guidance described in
paragraph (d)(2) of this section is insuf-
ficient to protect the safety and sound-
ness of the covered banking entity, or
the financial stability of the United
States.

(e) Permitted trading activities of for-
eign banking entities. (1) The prohibition
contained in §44.3(a) does not apply to
the purchase or sale of financial instru-
ments by a banking entity if:

(i) The banking entity is not orga-
nized or directly or indirectly con-
trolled by a banking entity that is or-
ganized under the laws of the United
States or of any State;

(ii) The purchase or sale by the bank-
ing entity is made pursuant to para-
graph (9) or (13) of section 4(c) of the
BHC Act; and

(iii) The purchase or sale meets the
requirements of paragraph (e)(3) of this
section.

(2) A purchase or sale of financial in-
struments by a banking entity is made
pursuant to paragraph (9) or (13) of sec-
tion 4(c) of the BHC Act for purposes of
paragraph (e)(1)(ii) of this section only
if:

(i) The purchase or sale is conducted
in accordance with the requirements of
paragraph (e) of this section; and

(ii)(A) With respect to a banking en-
tity that is a foreign banking organiza-
tion, the banking entity meets the
qualifying foreign banking organiza-
tion requirements of section 211.23(a),
(c) or (e) of the Board’s Regulation K
(12 CFR 211.23(a), (c) or (e)), as applica-
ble; or

(B) With respect to a banking entity
that is not a foreign banking organiza-
tion, the banking entity is not orga-
nized under the laws of the United
States or of any State and the banking
entity, on a fully-consolidated basis,
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meets at least two of the following re-
quirements:

(I) Total assets of the banking entity
held outside of the United States ex-
ceed total assets of the banking entity
held in the United States;

(2) Total revenues derived from the
business of the banking entity outside
of the United States exceed total reve-
nues derived from the business of the
banking entity in the United States; or

(3) Total net income derived from the
business of the banking entity outside
of the United States exceeds total net
income derived from the business of
the banking entity in the United
States.

(3) A purchase or sale by a banking
entity is permitted for purposes of this
paragraph (e) if:

(i) The banking entity engaging as
principal in the purchase or sale (in-
cluding any personnel of the banking
entity or its affiliate that arrange, ne-
gotiate or execute such purchase or
sale) is not located in the United
States or organized under the laws of
the United States or of any State;

(ii) The banking entity (including
relevant personnel) that makes the de-
cision to purchase or sell as principal is
not located in the United States or or-
ganized under the laws of the United
States or of any State;

(iii) The purchase or sale, including
any transaction arising from risk-miti-
gating hedging related to the instru-
ments purchased or sold, is not ac-
counted for as principal directly or on
a consolidated basis by any branch or
affiliate that is located in the United
States or organized under the laws of
the United States or of any State;

(iv) No financing for the banking en-
tity’s purchases or sales is provided, di-
rectly or indirectly, by any branch or
affiliate that is located in the United
States or organized under the laws of
the United States or of any State; and

(v) The purchase or sale is not con-
ducted with or through any U.S. enti-
ty, other than:

(A) A purchase or sale with the for-
eign operations of a U.S. entity if no
personnel of such U.S. entity that are
located in the United States are in-
volved in the arrangement, negotia-
tion, or execution of such purchase or
sale;
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(B) A purchase or sale with an unaf-
filiated market intermediary acting as
principal, provided the purchase or sale
is promptly cleared and settled
through a clearing agency or deriva-
tives clearing organization acting as a
central counterparty; or

(C) A purchase or sale through an un-
affiliated market intermediary acting
as agent, provided the purchase or sale
is conducted anonymously on an ex-
change or similar trading facility and
is promptly cleared and settled
through a clearing agency or deriva-
tives clearing organization acting as a
central counterparty.

(4) For purposes of this paragraph (e),
a U.S. entity is any entity that is, or is
controlled by, or is acting on behalf of,
or at the direction of, any other entity
that is, located in the United States or
organized under the laws of the United
States or of any State.

(5) For purposes of this paragraph (e),
a U.S. branch, agency, or subsidiary of
a foreign banking entity is considered
to be located in the United States;
however, the foreign bank that oper-
ates or controls that branch, agency,
or subsidiary is not considered to be lo-
cated in the United States solely by
virtue of operating or controlling the
U.S. branch, agency, or subsidiary.

(6) For purposes of this paragraph (e),
unaffiliated market intermediary means
an unaffiliated entity, acting as an
intermediary, that is:

(i) A broker or dealer registered with
the SEC under section 15 of the Ex-
change Act or exempt from registra-
tion or excluded from regulation as
such;

(ii) A swap dealer registered with the
CFTC under section 4s of the Com-
modity Exchange Act or exempt from
registration or excluded from regula-
tion as such;

(iii) A security-based swap dealer
registered with the SEC under section
15F of the Exchange Act or exempt
from registration or excluded from reg-
ulation as such; or

(iv) A futures commission merchant
registered with the CFTC under section
4f of the Commodity Exchange Act or
exempt from registration or excluded
from regulation as such.
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